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SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY: CIVIL TERM: PART 39

In the matter of the application of

THE BANK OF NEW YORK MELION, (as Trustee under various Pooling
and Servicing Agreements and Indenture Trustee under various
Indentures), BlackRock Financial Management Inc (intervenor),
Kore Advisors LP (intervenor), Maiden Lane LLC (intervenor),
Metropolitan Life Insurance Company (intervenor), Trust Company
of the West and affiliated companies controlled by The TCW Group
Inc (intervenor) Neuberger Berman Europe Limited (intervenor),
Pacific Investment Management Company LLC (intervenor), Goldman
Sachs Asset Management LP (intervenor), Teachers Insurance and
Annuity Association of America (intervenor), Invesco Advisors
Inc, (intervenor), Thrivent Financial for Lutherans
(intervenor), Landesbank Baden-Wuerttemberg (intervenor), LBBW
Asset Management (Ireland)plc, Dublin (intervenor), ING Bank fsb
(intervenor), ING Capital LLC (intervenor), ING Investment
Management LLC (intervenor), Nationwide Mutual Insurance Company
and its affiliated companies (intervenor), AEGON USA Investment
Management LLC, authorized signatory for Transamerica Life
Insurance company, AEGON Financial Assurance Ireland Limited,
Transamerica Life International (Bermuda) Ltd, Monumental Life
Insurance Company, Transamerica Advisors Life Insurance Company,
AEGON Global Institutional Markets plc, LIICA Re II Inc, Pine
Falls Re Inc, Transamerica Financial Life Insurance Company,
Stonebridge Life Insurance Company, and Western Reserve Life
Assurance Co of Ohio (intervenor), Federal Home Loan Bank of
Atlanta (intervenor), Bayerische Landesbank (intervenor),
Prudential Investment Management Inc (intervenor) and Western
Asset Management Company (intervenor),

Petitioners,

Index Number:
651786-2011

for an order, pursuant to CPLR 7701, seeking judicial
instructions and approval of a proposed settlement.

Supreme Court
60 Centre Street
New York, New York 10007

May 8, 2012
BEFORE :

HONORABLE BARBARA KAPNICK,
Justice of the Supreme Court

Claudette Gumbs
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APPEARANCES:

DECHERT

Attorneys for the Petitioners

1095 Avenue of the Americas

New York, New York 10036

BY ¢ JAMES M. McGUIRE, ESQ.
HECTOR GONZALEZ, ESQ.

MAYER BROWN LLP

Attorneys for Bank of New York/Mellon
1675 Broadway

New York, New York 10019

BY: MATTHEW D. INGBER, ESQ.

WARNER PARTNERS PC

Attorneys for the Institutional Investors,
Intervenor—-Petitioners

950 Third Avenue

New York, New York 10022

BY:: KENNETH E. WARNER, ESQ.

GIBBS & BRUNS LLP

Attorneys for the Institutional Investors,
Intervenor-Petitioners

1100 Louisiana, Suite 5300

Houston, Texas 77002

BY: KATHY PATRICK, ESQ.

REILLY POZNER LLP

Attorneys for AIG Entities

1900 Sixteenth Street

Denver, Colorado 90202

BY: MICHAEL ROLLIN, ESQ.
DAN REILLY, ESQ.

GRAIS & ELLSWORTH LLP
Attorneys for Walnut Place and

Federal Home Loan Bank of San Francisco

1211 Avenue of the Americas
New York, New York 10036
BY, : OWEN||Li.|| \CYRULNIEK; || ESQ.

Claudette Gumbs
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KELLER ROHRBACK LLP

Attorneys for Federal Home Loan Banks of Boston,
Chicago and Indianapolis

1201 Third Avenue

Seattle, Washington 98101

BY: DAVID S. PREMINGER, ESQ.

WACHTEL LIPTON ROSEN & KATZ
Attorneys for Bank of America
61 West 52nd Street

New York, New York 10019

BY: THEODORE N. MIRVIS, ESQ.

Claudette Gumbs, Official Court Reporter
60 Centre Street
New York, New York 10007
646.386. 3693

Claudette Gumbs
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Proceedings

THE: EOURT 2 With Bank of America, as opposed to
when the trustee was there?

MS. PATRICK: I have two pieces. Bank of America,
absolutely I believe there should be no discovery of that
and the reason there should be no discovery of that is it is
deeply prejudicial on a trust basis, but also on a work
product and strategy basis.

What you say to somebody at the end of settlement
negotiations as you're getting down to the 1lit log to say
okay, I can do this deal, I can make my clients comfortable
that they will not object to this, what you say in that
circumstance is your end point that other banks would like
to have as their starting point. Lehdbs: N Eatiiee) || e G1E
prejudicial, deeply, deeply prejudicial to put us in a
situation where our communications with banks, where people,
where the trustees are not present, are made the subject of
discovery.

And separate from that, separate from that is our
independent communications with the trustee, where Bank of
America was not present. And let me talk a bit about why I
think that matters.

Let's back up here. We instructed the trustee to
investigate and pursue repurchase and servicing claims.

They are the trustee's claims. There is a union of

interest on work product. The PSAs do not require -- that

Claudette Gumbs
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Proceedings
to turn over its negotiation with Bank of America and ask us
not to get the institutional investors negotiations with
Bank of America.

What possible interest does the trustee have in
making that choice? Because that is what is going on here.
Ms. Patrick does not want to give us her negotiations with
Bank of America and the trustee is agreeing with that. You
should not get those.

That in and of itself suggests that the trustee is

acting in a way contrary to the rest --

THE COURT: It dan !t lehink || that) s it | |They|are
not his to give. I mean, that is what he said. Those are
her -- there is no -- he does not have the right to say

okay, take hers, you know, it's okay with me. Of course —-
he doesn't care and he is not the one that has the
privilege. It is her privilege, and she has made her case
for that, but they are suggesting that the communications
that were held between the three of them, nobody has any
problem and it would seem to me that the smart thing is to
start with something that nobody -- that everyone agrees
with and see where it leads you.

As I said last time, you should get more and the
settlement negotiations I think were the big thing and you
have some of it. As Ms. Patrick pointed out, you certainly

have some of that, but now you want some more and so, those

Claudette Gumbs
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Proceedings
should be disclosed.
I would think that you should start with those.
MR. REILLY: I think that is a great idea.
THE COURT: And the thing is, what do you care if

they are attorneys' eyes only? What is the big problem?

MR. REILLY: That is a great question.

THE COURT: Because that seems to be the only
issue on that -- you will take them with more, but you will
take them.

MR. REILLY: Here is the challenge. We have
clients. We can't represent our clients then. We said to
them, make it confidential, we're okay with that. And this
Court can control whether it ever comes up. The interests
that are trying to be protected here, the institutional
investors suggest there are some kind of trade secrets or
something. These are just work product communications with
an adversary. When the institutional investors talk to Bank
of America, that is -- needs to be attorneys' eyes only? I
mean, that is really what is going on here.

We said we can't do that. We have clients who need
to know what went on. And why can't they just accept the
confidentiality provision? Seems to me that that is not
going anywhere. All of these sophisticated clients sign
protective orders and confidentiality agreements all the

time.

Claudette Gumbs
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Proceedings
and we go to work.

THE COURT: You bepeern net realll HEl allErial ‘That
was a big conversation today. Don't call it a trial --

MR. REILLY: Whatever it is.

THE COURT: —-— whatever it is on Monday.

MS. | PATRECES But: | mm

THE COURT: I think you have got to be able to work
out these other things. You apparently agreed on the
disqualification, so not raising that, which you put there
and if you can agree on the privilege and protect it in a
certain way, get that going and see. I mean, eventually, if
you get tons of things and you don't have one shred to say
you see, Judge, here is the conflict I was talking about.
Here is this. It will be difficult, but I would like you to
get something. Let's start with what they are willing to
give. I would like you to see if you can get it.

Do an order like that, and then, once you get the
privilege log, you will see if you want to pursue that
issue. You don't have to withdraw or make another motion,
because it is part of what is before me anyway, so we can
set up a time when that proceeding is over to come back and
talk about that, but it will take a little while to get this
and review it and see it. So at least get moving is what I
am saying.

MR || BE T What I hear, so we can be clear

Claudette Gumbs
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Proceedings
because I don't want to get confused about this, the trustee
is saying we will give you what we have between us and Bank
of America. Right? And we will give you what we have,

you tell us whatever else it is, because we get —-

MS. PATRICK: Three party communications.
THE COURT: The three party communications, they
agree to —-- and the communication that Bank of New York had

with Bank of America where the trustee was not there, but
not what the trustee -- not where the institutional
investors? I mean -- I am sorry.

ME ||| BAYRICES || (Eowr iHefigr ) | what| L \Ehihlk |0F &S|y
clients' binary communications are not being breached, that
is, us with the trustee, us with Bank of America but three
party communications and Bank of New York's binary
communications with Bank of America and on that basis, and
you know, the no disqualification, I think we can move
forward.

THE | COQURT: And this is -- you are agreeing on the
period -- the period of time during which these negotiations
were going, so you know what period of time you're talking
about.

MR || REL LY < We agreed that the date of
petition -- we made another concession. We had requested
things past the petition. We stopped on the petition

June |28y 20ol1.) We don't know when it started, so whenever

Claudette Gumbs
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
THE BANK OF NEW YORK MELLON,
Petitioner,
Vi Ll €iv. 5988 (WHE)

WALNUT PLACE LLC, et al.,

Respondents.

RETIREMENT BOARD OF THE
POLICEMEN'S ANNUITY AND BENEFIT
FUND OF THE CITY OF CHICAGO,
et||aLLl)

Plaintiffs,
T 19! Ciw. | 5458 (WHP)
THE BANK OF NEW YORK MELLON,
Defendant.
—————————————————————————————— X Argument
New York, N.Y.
September 21, 2011
10: 30 acm.

Before:

HON. WILLIAM H. PAULEY III
District Judge

APPEARANCES

MAYER BROWN LLP
Attorneys for Petitioner
BY: MATTHEW D. INGBER
CHRISTOPHER J. HOUPT

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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APPEARANCES

DECHERT LLP
Attorneys for Petitioner
BY: HECTOR GONZALEZ

WARNER PARTNERS P.C.
Attorneys for Intervenor investors
BY: KENNETH E. WARNER

GIBBS & BRUNS LLP
Attorneys for Intervenor investors
BY: ROBERT J. MADDEN

GRAIS & ELLSWORTH LLP
Attorneys for Defendants
BY: ||| [ RAVID J. |GRALS
OWEN L. CYRULNIK

SCOTT & SCOTT LLC
Attorneys for Plaintiff Retirement Board
BY: BETH KASWAN

REILLY POZNER LLP

Attorneys for Respondent AIG
BY: DANIEL M. REILLY

MICHAEL A. ROLLIN

KELLER ROHRBACK LLP
Attorneys for Federal Home Loan Bank of Boston,
Chicago, and Indianapolis

BY, 3 DAVID S. PREMINGER

SCHLAM STONE & DOLAN LLP
Attorneys for Intervenor Liberty View LLC
BY: BRADLEY NASH

WOLLMUTH MAHER & DEUTSCH LLP
Attorneys for Respondent Western and Southern Life
Insurance Company
STEVEN S. FITZGERALD
SOUTHERN DISTRICT - REPORTERS,;" P:Cs
(212) 805-0300
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that constitutes the bulk of the Countrywide trust for which
The Bank of New York is the trustee.

THE COURT:|| Why 5307 !!Why net i, er |1,0007 | How ldid it
come to be 5307?

MR. INGBER: It came to be 530, your Honor, because
The Bank of New York received an instruction with respect to --
it started out as 65 trusts. We received an instruction from
holders which today I believe hold more than $40 billion of
holdings in these 530 trusts. They had the requisite
percentage of holdings to instruct the trustee. That's how
this all started.

The institutional investors sent a letter of direction
to The Bank of New York Mellon as trustee for those trusts and
instructed the trustee to investigate and eventually to file
claims against Bank of America and Countrywide relating to
those trusts. As discussions commenced and were under way,
many trusts were added to that initial list, trusts for which
these holders, these institutional investors, had the requisite
holdings to instruct the trustee.

Then, through discussions with Bank of America and
Countrywide and discussions with the institutional investors,
the list grew to include now up to 530 trusts, in part because
this represented the bulk of the Countrywide trusts over which
The Bank of New York was the trustee.

THE COURT: Twice you have said the bulk of the trusts

SOUTHERN | DISTRICT| REPORTERS,  B.Cx
(212) 805-0300
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value of those trusts was.

THE COURT: You know what, I'll take your best guess.

MR. INGBER: Your Honor, I just don't know what the
unpaid principal balance of those trusts is.

THE COURT: Wouldn't that be something that one could
consider material in deciding whether, as the trustee, you
should come forward recommending a settlement in these cases?

MR. INGBER: No, your Honor. The trustee was
presented with a settlement that involved these 530 trusts, and
it had to make a decision with respect to these 530 trusts.

The decision it made to enter into the settlement was based on
a number of factors, including some of the issues that we
discussed at the last conference, one of which was whether,
after several years of litigation, the trustee on behalf of the
trust would be likely to recover any more than what Bank of
America and Countrywide were willing to pay.

THE COURT: That raises an interesting question,
doesn't it? If your client made the decision for 530 trusts to
settle but not others, doesn't that suggest that there are more
than one plaintiff?

MR. INGBER: No. The trustee is The Bank of New York
Mellon in its capacity as trustee.

THE COURT: You just told me that it made 530 separate
decisions and decided with respect to other trusts not to
seEtiie. ||| An il lcorrect | abouk [Ehat®R

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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pooling and servicing agreements. The trustee acted here
because it received a letter from institutional investors that
raised allegations against Countrywide and Bank of America with
respect to servicing and with respect to breaches of
representations and warranties.

That institutional investor group had sufficient
holdings that are referred to specifically in the pooling and
servicing agreements. They had more than 25 percent of the
voting rights in the trusts that were at issue in the case when
the settlement discussions commenced. It was that instruction
and it was the nature of the holdings that these institutional
investors had that triggered action by the trustee under the
pooling and servicing agreements.

There weren't groups and groups and groups of
certificate holders that were coming forward with the requisite
holdings to instruct the trustee. This was a group of 20 some-
odd institutional investors that had the requisite holdings
under the pooling and servicing agreements and were looking to
instruct the trustee to take certain actions.

One of those actions is to sue Bank of America and
Countrywide and to have a lawsuit that involves multiple
trusts, a lawsuit that could involve a loan-by-loan review for
thousands and thousands of loans, a litigation that could last
many years and result in a recovery for the trusts that, as I
said before, could be significantly less that $8 billion. It

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY: CIVI L||TERM: PART 39
_____.____._.______________X

In the matter of the application of

THE BANK OF NEW YORK MELLON, (as Trustee under various
Pooling and Servicing Agreements and Indenture Trustee
under various Indentures), BlackRock Financial
Management Inc (intervenor), Kore Advisors LP
(intervenor), Maiden Lane LLC (intervenor),
Metropolitan Life Insurance Company (intervenor),
Trust Company of the West and affiliated companies
controlled by The TCW Group Inc (intervenor) Neuberger
Berman Europe Limited (intervenor), Pacific Investment
Management Company LLC (intervenor), Goldman Sachs
Asset Management LP (intervenor), Teachers Insurance
and Annuity Association of America (intervenor),
Invesco Advisors Inc, {(intervenor), Thrivent Financial
for Lutherans (intervenor), Landesbank
Baden-Wuerttemberg (intervenor), LBBW Asset Management
(Ireland)plc, Dublin (intervenor), ING Bank fsb
(intervenor), ING Capital LLC (intervenor), ING
Investment Management LLC (intervenor), Nationwide
Mutual Insurance Company and its affiliated companies
(intervenor), AEGON USA Investment Management LLC,
authorized signatory for Transamerica Life Insurance
company, AEGON Financial Assurance Ireland Limited,
Transamerica Life International (Bermuda) Ltd,
Monumental Life Insurance Company, Transamerica
Advisors Life Insurance Company, AEGON Global
Institutional Markets plc, LIICA Re II Inc, Pine Falls
Re Inc, Transamerica Financial Life Insurance Company,
Stonebridge Life Insurance Company, and Western
Reserve Life Assurance Co of Ohio (intervenor),
Federal Home Loan Bank of Atlanta (intervenor),
Bayerische Landesbank (intervenor), Prudential
Investment Management Inc (intervenor) and Western
Asset Management Company (intervenor),

Petitioners,
Index Number:

G5l 8 G20 7T,

forian order || purguantito | CGRIR: (7701
seeking judicial instructions and
approval of a proposed settlement.

Claudette Gumbs
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Supreme Court
60 Centre Street
New York, New York 10007
Aprall 24, | 2002
BEFORE:

HONORABLE BARBARA KAPNICK,
Justice of the Supreme Court

Claudette Gumbs
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APPEARANCES:

DECHERT

Attorneys for the Petitioners

1095 Avenue of the Americas

New York, New York 10036

Bk JAMES M. McGUIRE, ESQ.
HECTOR GONZALEZ, ESQ.

MAYER BROWN LLP

Attorneys for Bank of New York/Mellon
1675 Broadway

New York, New York 10019

Bt MATTHEW D. INGBER, ESQ.

WARNER PARTNERS PC

Attorneys for the Institutional Investors,
Intervenor-Petitioners

950 Third Avenue

New York, New York 10022

Bye KENNETH E. WARNER, ESQ.

GIBBS & BRUNS LLP
Attorneys for the Institutional Investors,
Intervenor-Petitioners
1100 Louisiana, Suite 5300
Houston, Texas 77002
BiY s KATHY, |[FATRICK, ([ESQ :
ROBERT J. MADDEN, ESQ.

REILLY POZNER LLP

Attorneys for AIG Entities

1900 Sixteenth Street

Denver, Colorado 90202

BY: MICHAEL ROLLIN, ESQ.
DAN REILLY, ESOQ.

GRAIS & ELLSWORTH LLP
Attorneys for Walnut Place and
Federal Home Loan Bank of San Francisco
1211 Avenue of the Americas
New York, New York 10036
B i OWEN Ll @Y RULNTK; SO

Claudette Gumbs
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Proceedings
as soon as you intervened, you immediately
brought it across to my colleague Judge Pauley
who let me know what happened in the history of
that|(case.'|| He' hried to| get things going and |I
don ikt kiow|tf too' mich | got | going there,| now 1t
seems like you're back here now and I don't know
where else you could go now, so now we know we
are together and we will move it along.

So I think we can move it expeditiously
and we can get the discovery going and nobody is
going to get everything they want and everybody
will get part of what they want and that is what
is going to happen.

So I do want to hear what you're going
to say briefly, we did read everything, but I do
think that that is ultimately what is going to
happen. I don't know if the name of the
proceeding is really what is going to make a
difference.

I do think that if the petitioners want
me to make all of these findings and decide that
this was a reasonable settlement and there were
no conflicts and there were no special provisions
or anything special given to the institutional

investors with whom they did negotiate as opposed

Claudette Gumbs
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Proceedings

to you with whom they did not directly negotiate,
that there is going to have to be a little bit
more discovery than just what did you rely on,
this law professor and this other law professor
and this financial expert and that is the end of
et olic b

So) Ichat | dsi|kind ot imy: lthinkingy HeaE| | (E
will let you -- you know, raise the important
points that you think I should understand as to
why you still think it should not be an
Article 77 and what you think it should be and
what you think it should be.

MR,,'| \CYRULNE KL I will accept the
Court's guidance. I will keep my remarks very
riletf .

The first thing in reaction to what your
Honor said, we are not asking the Court to
convert this and have years of discovery at all.
I think that our concept of how long discovery
should take based on what your Honor just said
probably is in the neighborhood of what the Court
is thinking, which is several months, maybe a
yegar! |I don't think| any of tMes are talking||labout
several years of discovery. All of us think

discovery can be conducted in a full and fair and

Claudette Gumbs

14
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Proceedings
Court has read many times.

You have emphasized the broad discretion
the trustee holds under these agreements and
importantly, once the trustee has discretion, the
restatement of trusts is clear.

The standard of review is, did they
abuse it? Did they abuse it? That is the
question before the Court.

Everybody agrees the trustee owns these
claims. Listen to see if you hear the objectors
say the trustee doesn't. Every one agrees the
trustee decides whether to litigate or settle.
IBJ Schroder. So held none of them disputes it.
Your recent decision in Walnut confirms it.

So, if everyone agrees that the claims
belong to the trustee and if every one agrees the
trustee has the discretion to settle it, this is
an Article 77 proceeding, because the trustee is
here asking the Court to confirm its exercise of
discretion was within the reasonable bounds of
its|diseretiicn, e/ thel|lfamil ian|standard, (|did "4t
abuse its discretion.

Now, why does that matter? Well, it
matters, your Honor, because there are thousands

of certificate holders who invested in these

Claudette Gumbs
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Proceedings
trusts on the express understanding that the
trustee would decide what to do with litigation
claims that belong to the trust. And there are
provisions that prohibit self interested
objectors from derailing the trustee's effort to
act on behalf of all certificate holders, and
Ehetlimatters a leot here I¢ macters! 4| lok
because the trustee has achieved a settlement for
530 trusts, 341 of which have no other remedy.
There is no voting group. My clients don't hold
25 percent of those trusts. Nobody else does,
nobody has stepped forward to indemnify the
trustee to pursue claims on behalf of these
trusts which, as the Court knows, it is entitled
to receive under Article 8 and so, in that
context vindicating the trustee's authority,
vindicating the contract all certificate holders
agreed to, respecting the trustee's decision,
first to decide when and how it will seek
dutherity,'|to 'seek!to confirm |Lts' autherity ito
consummate this settlement and then from there,
respecting the standard of review that all of us
also|lagreed to. | That they |den| t| |lilkdg it deesn't
mean they can change the contract. That they

don't like |[the, trustee's cholce &Ff tarum dossn't

Claudette Gumbs
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Proceedings
going to be as narrow as you want, and it is not
maybe going to be quite as broad as you suggest,
but)||I! think thast|d let |oflthe |lebjectors|leL|ailot
of the intervenors have not objected, but said I
need more information, I need to know what
happened here.

The petitioners want me to make 18
findings at the end of the day. They are quite
expansive findings and I myself will not make a
finding| that everything| you did |is!'tight, because
Mr. Ingber eloquently got up and told me
everything |Ehat he dig| is rpight. || L chink| X will
need to see more, so hence, they are going to see
more and they are going to look at it more in
depth than I will, and tell me what are the
problems and maybe there won't be any problems,
maybe they will say you guys did a great job for
us, terrific work and we are on board -- I am not
overly optimistic, but that is exactly how it
goes, but you know, hope springs eternal.

So, see what you can do. See if you can
gt chisligeang (& (Litele bit, |land (T deontt knpw|ilf
you want to have a deposition at this stage or
some more documents before you have a deposition,

but we know for sure there is no question that

Claudette Gumbs




